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For the sake of convenience, the parties in the present writ
petition are being referred to as per their status and position
before the trial court.

1. By way of filing this writ petition, a challenge has been led
to the impugned order dated 23.02.2021 passed by the
Commercial Court No. 1, Jaipur (hereinafter referred as
‘Commercial Court’) by which the suit filed by the plaintiff has
been ordered to be registered.

2. Counsel for the defendant submits that on earlier occasion
also, a similar suit was filed by the plaintiff before the Commercial
Court No. 1, Jaipur Metropolitan-II, wherein after receipt of the
notice, an application was submitted by the defendant under
Order 7 Rule 11(d) CPC read with Section 12A of the Commercial
Courts Act, 2015 for rejection of the plaint on the ground of
territorial jurisdiction, stating that no cause of action arises with
the plaintiff to file suit before the Commercial Court. Counsel
submits that the said application submitted by the defendant was
partly allowed by the Commercial Court holding that neither the
defendant is residing within the territorial jurisdiction of the
Commercial Court nor he has any office in Jaipur, therefore, no
cause of action arises with the plaintiff to institute the suit before
the Commercial Court at Jaipur. Counsel submits that considering
the above aspect of the matter, the suit was returned to the
plaintiff under Order 7 Rule 10 CPC for filing the same before the
Competent Court of Law. Counsel for the defendant submits that
the plaintiff, without assailing the aforesaid order dated
21.01.2021 before the Appellate Court by way of filing misc.

appeal under Order 43 Rule 1 CPC or without filing any review
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petition under Order 47 Rule 1 CPC, again presented the same suit
before the Commercial Court and the same was ordered to be
registered without issuing any notice to the defendant. Counsel
submits that under these circumstances, there was no reason or
occasion available with the Commercial Court to entertain the
same suit which was once returned to the plaintiff for filing the
same before any Competent Court of law having jurisdiction.
Hence, under these circumstances, the order dated 23.02.2021 is
not sustainable in the eyes of law and the same is liable to be
quashed and set aside.

3. Per contra, counsel for the plaintiff opposed the arguments
raised by counsel for the defendant and submitted that when the
order dated 21.01.2021 was passed by the Commercial Court, the
suit was not rejected rather the same has been returned to the
plaintiff to submit the same before the Competent Court of Law.
Counsel submits that after passing the aforesaid order, the plaintiff
discovered certain bills, vouchers and invoices issued by the
defendant which indicate that the products were sold within Jaipur,
giving rise to the territorial jurisdiction of the Competent Court at
Jaipur, hence, the same suit was again submitted by the plaintiff
before the Commercial Court. Counsel submits that there is no
provision for issuing a preliminary notice to the defendant, at the
stage of institution of suit and notices were issued to the
defendant after registration of suit. Upon receipt of the said
notices, the defendant submitted a similar application under Order
7 Rule 11(d) CPC seeking rejection of plaint on the ground of
territorial jurisdiction. Counsel submits that the said application,

filed by the defendant was rejected by the Commercial Court vide
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order dated 09.09.2021 by passing a reasoned and speaking order
and the same has not been assailed by the defendant neither
before this Court nor before any other Competent Court of law,
hence, under these circumstances, the order dated 09.09.2021
has attained finality and the present writ petition is not
maintainable and is liable to be rejected on this count alone.

4. In rebuttal, counsel for the defendant submits that once a
legal order has been passed by the Commercial Court on
21.02.2021 which was assailed before this Court, by way of filing
instant writ petition, there is no need to assail the successive
order dated 09.09.2021 before any Competent Court of law. In
support of his contentions, he has placed reliance upon the
judgment passed by the Hon’ble Apex Court in the case of
Calcutta Discount Company Limited Vs. Income Tax Officer,
Companies District, reported in AIR 1961 SC 372. Counsel
submits that in view of the submissions made hereinabove, the
impugned order dated 23.02.2021 passed by the Commercial
Court be quashed and set aside.

5. Heard and considered the submissions made at Bar and
perused the material available on record.

6. Perusal of the record indicates that a suit for permanent
injunction and violation of registered design was submitted by the
plaintiff against the defendant, under the Designs Act, 2000 (for
short, ‘the Act of 2000") before the Commercial Court stating
therein that the plaintiff Company is a manufacturer and seller of
the crockery items of various designs in the market and its
products have unique identification, based on its design. The

designs are registered under the Act of 2000 by the competent
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authority. But by copying its design the defendant is causing huge
losses to the plaintiff. Hence, the plaintiff filed the instant suit
before the Commercial Court with the following averments in para

15,16, 17 which are reproduced as under:-

“15. I8 fb Iy HEA T Ufdare) AT 9 Bs IR (U
Goiiehd fSSllge &1 Adhel F8l fhd SM T fFaed fdar qen
gfaral HF Bl U Uoilpd fSSsd & draq W ad
PRIT b Ufaral T gRT dael A1F dral HFAT Bl I8
JMearIA fear orar &1 fb ufaardy s & gRT arel HE)
D Uoilgd fSSllge @I IWNT H ol g5 &) fQdr Sem
Sl Ufcaral 7 gRT d1al W1 Bl Yoilgd [Solige &l
SUANT ¥ ol g5 781 a1 1 & TAT Il ST bl Uolidhd
SIS & AR Fdhd I ST V&l 8, §9 BRI Iad dIg
Td fhd S & 918 BRI B3N &, S b il T

JeR R o 2 |

16. I8 & Ugd are Bg de Wl FugE, Qe
e vd afagfd @ TOET 1 8 & BRen, W FeersT
P HfTIT 600 / —HU A Sl © UG AMSIMHD (TSIt
@I AIfTId 600 / —/W 3! Sl & AT &dfgfd &1 T =g
AIfTIT 1000 / —09Y 3D Sl & dAT GSIHD BoIFl BT
50,00,000 / —(31&R YO ORg ®™Y) qYell v dle AR
qftigs <mrerd & 9Hea R fhar T 2 RN W
PR <0 | Yob  HAM 15/—/W, 15/ B0,
25 /—/"0d AT 2,02,125 /%0 BT 8, $9 YHR dIg T
2,02,180 / —%Ud IR Yoh TR URIA fBAT 7 & 2|

17. I8 & Wd a1 fSSIgT gae 2000 H f2d fafde uraerm=i
@ TEd AR A & 9 B, O @ g td BEe
B BT SATTBR Dt STl AN & WR b ATBRT BT
2 TG Iad dre d1oiiode faare ¥ gwfyd 2, ad: Sad die &l
JAarg BT SAMGBR TG SaUEhR AFG IrATad Dl T
=

7. After service of the summons of the above suit, the defendant

submitted an application under Order 7 Rule 11 (d) read with
Section 12A of the Commercial Courts Act, 2015 (for short, ‘the
Act of 2015’) before the Trial Court stating therein that the
Commercial Court has no territorial jurisdiction to entertain the
suit, as the defendant neither resides nor carries any business or

works for gain at Jaipur and no cause of action arise with the
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plaintiff to file suit at Jaipur and a prayer was made to return the
suit to the plaintiff.

8. The above application submitted by the defendant under
Order 7 Rule 11 (d) CPC was partly allowed vide order dated
21.01.2021 and the plaint was ordered to be returned to the
plaintiff under Order 7 Rule 10 CPC for submitting the same before
the Competent Court. It was specifically observed by the
Competent Court in para 10 and 11 of the order dated 21.01.2021

that

"10. IIATE YBROT H I8 91 W ®©Y A Wfud g fb ufqard)
HEA BT BRI 1011 /2, T<4 Hed HHR(US, ddIC T
RISl TRAT o & Yie Ral, deie}] dSIax], ORI
390016 H B | d1aY 7 3T dE—Ud H IS bol HAT A8l (haT
g &b gfdardi—a+= &1 dig W1 PRER TIYR H BT 81 3R
9 BRUT | SR H 96 HROT IO AT § df U g A
gRT 22 fSOET Ude 2000 T &RT 15 9 20 fifaer ufshar dfear
1908 & UTgETI P FReId @ gY 91l &I I8 <l

T WY aAOGR H UK 8 IR T8l IR Sl ©, ddifd
qrel q 99 T H I8 Pel HUF ol fHar T fF ufqard
SR H W 37U BN b IdTal Pl [dhd, fIaRoT 3ferar o=
S HRAT &, gy fb a8 oY 9rd dRal 8, Al S9dT
BIS PRI fdal faaRed SR d W 8 3R S8l W IREAR
PP ATT BT 3T B BT &, d Ul ST H 39 <R &
o 7q # I SARER 39 IR & g &1 BT
TE YR SIAT B 1S9 JER W I8 @l SR H a8 BRU
S el 3F & IR W ey 7 g8 11 (@) A,
gufed oRT 151 SN 9ufdd ORT  12—T  HrEaRiad
BICH UdC 2015 @ Iaid Ugd UAT-uF SNiRie wu |
WeR fHd o amg 2

_m_

11. 3@ gfaarel—ureil &1 R 9 URgd RiHA-—uF  Sr=id
ey 7 A 11 (S)) 9ufdd aRT 151 AU Fufod &Rt
12— PR PIH Tae 2015 NP ®U A WIHR fHar
ST 2| ardl Bl IHHI dla el IR H URJd dR 8q
ameer 7 99 10 WA & WA dle TH BT 3MM<A
fear Simar & o ffY AR ardl &1 a8 Hew <IriTery |
A HRA =g Alerdr Sy |
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The aforesaid order was not assailed by the defendant by
way of filing any misc. appeal under Order 43 Rule 1 CPC or
review under Order 47 Rule 1 CPC. Hence the same has attained
finality.

9. After passing of one month i.e. on 23.02.2021, the plaintiff
submitted an application under section 151 CPC for taking and
admitting the same plaint and Temporary Injunction Application on
record. It was averred in the said application that the defendant is
doing business of the disputed designs at Jaipur and after
collecting copies of certain invoices, bills, vouchers, alleged to
have been issued by the defendant, this application was submitted
by the plaintiff with the averment that due to sale of disputed
designs by the defendant in Jaipur and across the nation through
its website, the Commercial Court at Jaipur has territorial
jurisdiction to entertain, hear and try the suit.

10. Without issuing notice of the above application under Section
151 CPC, the suit was re-registered and after registration of the
suit, CIS number was generated and notices of the plaint were
issued to the defendant vide impugned order dated 23.02.2021.
11. Aggrieved by the above order dated 23.02.2021, the
defendant has approached this Court by way of filing this writ
petition.

12. The summons/notices received by the defendant for
appearance before the trial Court on 24.03.2021 were enclosed
with the plaint wherein no new averments were made by the
plaintiff about the reasons and cause of action arisen at Jaipur.

13. Perusal of the contents and the pleadings in the plaint

indicate that there is not a single difference, even of a coma or full
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stop, between the plaint, filed prior to passing the order dated
21.01.2021 for returning the plaint, and the plaint which was filed
after the above order. All pleadings in the paragraphs of the plaint
are verbatim same and similar. Para 17 of both the plaints indicate
that the averments are same with regard to the cause of action
for filing suit before the Commercial Court. In the successive suit,
not a single averment has been made, in any of the paras or even
in para No. 17 of the plaint, that the defendant is doing business
by copying the design of the plaintiff at Jaipur or at any place
falling within the jurisdiction of the Commercial Court.

But overlooking all these material facts, the application filed

by the plaintiff under Section 151 CPC was entertained and the
same suit, which was earlier returned, was allowed to be re-
registered with CIS number vide impugned order dated
23.02.2021.
14. For entertaining a plaint and for rejection of a plaint, the
contents of the averments made/pleaded in the plaint are required
to be seen and if no cause of action has arisen, then the suit can
be rejected under Order 7 Rule 11 CPC. For ready reference, the
provisions contained under Order 7 Rule 11 CPC are reproduced as
under:-

" Order 7 Rule 11 CPC rejection of Plaint

The plaint shall be rejected in the following cases-
(a) where it does not disclose a cause of action;

(b) where the relief claimed is undervalued, and the
plaintiff, on being required by the Court to correct
the valuation within a time to be fixed by the Court,
fails to do so;

(c) where the relief claimed is properly valued, but
the plaint is returned upon paper insufficiently
stamped, and the plaintiff, on being required by the
Court to supply the requisite stamp-paper within a
time to be fixed by the Court, fails to do so;
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(d) where the suit appears from the statement in the
plaint to be barred by any law:

Provided that the time fixed by the Court for the
correction of the valuation or supplying of the
requisite stamp-paper shall not be extended unless
the Court, for reasons to be recorded, is satisfied
that the plaintiff was prevented by any cause of an
exceptional nature form correcting the valuation or
supplying the requisite stamp-paper, as the case may
be, within the time fixed by the Court and that
refusal to extend such time would cause grave
injustice to the plaintiff.”

Perusal of the provision under Order 7 Rule 11 CPC clearly
indicates that a plaint can be rejected if it does not discloses any
cause of action.

While exercising the powers under Order 7 Rule 11 CPC, the
Court is required to read the averments of the plaint as a whole to
find out whether it discloses any cause of action or not. It is only if
the averments made in the plaint do not disclose any cause of
action, the plaint can be rejected. The Hon’ble Apex Court in the
case of P.V. Guru Raj Reddy and Anr. Vs. P. Neeradha Reddy
and Ors. (Civil Appeal No. 5254/2006 decided on 13.02.2015)
has held that rejection of the plaint under Order 7 Rule 11 CPC is
a drastic power conferred upon the Courts to terminate the civil
action at the threshold.

In the matter of G. Nagaraj and Anr. Vs. B.P.
Mruthunjayanna and Ors. reported in 2023 SCC Online SC
1270, it has been held by the Hon’ble Apex Court in para 6 and 7

as under:-

“6. The law is well settled. For dealing with an
application under Rule 11 of Order VII of CPC, only
the averments made in the plaint and the documents
produced along with the plaint are required to be
seen. The defence of the defendants cannot be even
looked into. When the ground pleaded for rejection of
the plaint is the absence of cause of action, the Court
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has to examine the plaint and see whether any cause
of action has been disclosed in the plaint.

7. A perusal of the judgments of the Trial Court and
the High Court will show that the Courts have gone
into the question of correctness of the averments
made in the plaint by pointing out inconsistent
statements made in the plaint. The Courts have
referred to the earlier suits filed by the appellants and
have come to the conclusion that the plaint does not
disclose cause of action.”

15. Likewise, Section 20 CPC specifies the place where suit can
be instituted based on the local limits of jurisdiction where
defendant resides and where the cause of action arises. Section

20 CPC is reproduced as under:-

“20. Other suits to be instituted where
defendants reside or cause of, action arises -
Subject to the limitations aforesaid, every suit shall
be instituted in a Court within the local limits of
whose jurisdiction-

(a) the defendant, or each of the defendants where
there are more than one, at the time of the
commencement of the suit, actually and voluntarily
resides, or carries on business, or personally works
for gain; or

(b) any of the defendants, where there are more than
one, at the time of the commencement of the suit,
actually and voluntarily resides, or carries on
business, or personally works for gain, provided that
in such case either the leave of the Court is given, or
the defendants who do not reside, or carry on
business, or personally work for gain, as aforesaid,
acquiesce in such institution; or

(c) the cause of action, wholly or in part, arises.”

16. Similarly, Section 15 CPC deals with the institution of suits,

and the same is reproduced as under:-

“15. Court in which suits to be instituted:-
Every suit shall be instituted in the Court of the
lowest grade competent to try it. *

Hence, it is clear that while deciding the application under
Order 7 Rule 11 CPC, the Court’s focus is mainly on the contents

of the plaint. The cause of action needs to be explicitly mentioned
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in the plaint and if it has not been mentioned, the plaint is liable to
be rejected.
17. After taking into count the above provisions, the Commercial
Court allowed the application in part, submitted by the defendant
under Order 7 Rule 11 CPC vide order dated 21.01.2021 and
returned the plaint to the plaintiff under Order 7 Rule 10 CPC for
submitting the same before the competent Court of law.
18.  Without incorporating the new facts in the plaint, that the
defendant is doing its business at Jaipur by copying the product
design of the plaintiff and without showing a single averment in
any of the paras in the plaint as to how cause of action has arisen
at Jaipur, which gave cause to the plaintiff to re-institute the same
plaint, which was returned earlier by the same Court when no
cause of action has arisen with the plaintiff. Unless and until the
new facts are not incorporated in the plaint, about the cause of
action, such plaint cannot be entertained.
19. Merely on the basis of certain averments made in the
application under Section 151 CPC that the defendant is doing its
business by copying the designs of the plaintiff at Jaipur and mere
issuance of the bills, vouchers, invoices of the same at Jaipur
cannot be a sufficient ground to institute the same suit before the
same Court, which earlier returned the same plaint to the plaintiff.
A plaint without specific averments, about cause of action, cannot
be allowed to be maintained, on the basis of any application
submitted under Section 151 CPC.

There is a famous saying “Nip the Evil in the Bud”. Meaning
thereby, a clear rejection is better than a fake promise. A “suit” is

a proceeding by a party against the other party before the civil
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Court of law and if such suit does not discloses any cause of action
to proceed further, there is no reason to continue the same.
Whenever, any application under Order 7 Rule 11 CPC is
submitted, it is prime duty of the Court to appropriately scrutinize
the plaint, so as to come to the conclusion, whether it discloses
any cause of action to proceed further or is it liable to be returned
to the plaintiff for its presentation before the appropriate Court of
law. Once a plaint is returned to the plaintiff, the same should not
be entertained on the basis of the same averments made earlier in
the same plaint.
20. Unless and until a fresh suit with new averments regarding
the cause of action is presented, the previously returned suit
cannot be re-instituted or tried. In the absence of specific
pleadings, the Commercial Court cannot entertain a suit that was
previously returned, due to lack of jurisdiction, based on the
assertions made about the defendant's business in Jaipur in any
application submitted under Section 151 CPC. The averments
made in any application under Section 151 CPC cannot be
considered as part of the formal pleadings in the previous plaint,
and therefore, the suit cannot be re-registered on that basis
alone. The originally returned plaint does not contain any such
pleadings stating that the defendant carry-out business at Jaipur
or within the territorial jurisdiction of the Commercial Court, which
could provide the plaintiff a ground to re-register or re-institute
the same returned plaint before the same Court, which has
already returned the plaint under Order 7 Rule 10 CPC, for filing

the same before the Competent Court of law.
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Hence under the aforesaid facts and circumstances of the
case, the impugned order dated 23.02.2021 is legally not
sustainable in the eyes of law and is liable to be quashed and set
aside.

21. This Court finds no merit and substance in the arguments
raised by counsel for the plaintiff that after re-registration of the
suit on 23.02.2021, the application filed by the defendant under
Order 7 Rule 11 CPC was rejected by the Commercial Court vide
order dated 09.09.2021 and the said order was not assailed by the
defendant before any Court of law. Once it is found by this Court
that the re-registration order dated 23.02.2021 of suit, is legally
not sustainable in the eyes of law, then the successive order
passed by the Commercial Court could not come in the way of the
defendant as the order dated 23.02.2021 was challenged by him
before this Court in instant petition prior to rejection of its
application under Order 7 Rule 11 CPC on 09.09.2021.

22. In the case of Calcutta Discom Company Ltd. (Supra),
the five Judges Constitution Bench of the Hon’ble Apex Court has

held as under:-

S When the Constitution confers on the High Courts
the power to give relief it becomes the duty of the
courts to give relief it becomes the duty of the courts to
give such relief in fit cases and the courts would be
failing to perform their duty if relief is refused without
adequate reasons. In the present case we can find no
reason for which relief should be refused.”

23. Thus, after passing the order dated 21.01.2021, there was
no reason or occasion available with the Commercial Court to
entertain the application filed under Section 151 CPC for re-
instituting the same returned plaint, without there being any

amendments made in the averments in the plaint with regard to
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the fact that the defendant is running or conducting its business at

Jaipur or within the territorial jurisdiction of the Commercial Court.
Hence, the order dated 23.02.2021 passed by the

Commercial Court is illegal and without jurisdiction and this Court

can issue appropriate orders to prevent the same.

24. In view of the discussions made herein above, the impugned

order dated 23.02.2021 is quashed and set aside and the instant

writ petition stands allowed. The Commercial Court is directed to

return the plaint to the plaintiff to file the same before the

appropriate forum of law.

25. Stay application and all the pending applications (if any)

stands disposed of.

S.B. Other Original Suit NO. 2/2022

26. Since the suit itself has been ordered to be returned to the

plaintiff to file the same before the appropriate forum of law, this

Original Suit be also sent back to the Commercial Court for

returning the same to the plaintiff.

27. The other original suit is not required to be decided by this

Court.

28. For statistical purposes, this Other Original Suit No. 02/2022

stands disposed of in the light of the provisions as mentioned in

para 15 and 16 of this order.

29. Office is directed to return the record of the Original Suit to

the Commercial Court.

(ANOOP KUMAR DHAND),J

Ashu/28-29



