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BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM

Complaint no. g 556 of 2024
Date of complaint : 16.02.2024
Date of order 23.04.2025

Darshana Hooda,

R/o: - 2107 /36, Dhanwapur Road,

Surat Nagar, Phase-2, Gurugram. Complainant
Versus

M/s Ocen Seven Buildtech Pvt. Lu:h s

Regd. Office At: - 505-506, TqWﬁd,

Spaze I-Tech Park, Sector-49, G'u‘r‘l'lgr'am : Respondent

CORAM: o

Ashok Sangwan Member

APPEARANCE:

Gaurav Rawat (Advocate) Complainant

Arun Yadav (Advocate) Respondent

- ORDER

The present complaint has been filed by the complainant/allottee under
section 31 of the Real Estate (Regulation and Development) Act, 2016 (in

short, the Act) read with rule 28 of the Haryana Real Estate (Regulation and

Development) Rules, 2017 (in short, the Rules) for violation of section

11(4)(a) of the Act wherein it is inter alia prescribed that the promoter shall

be responsible for all obligations, responsibilities and functions under the

provisions of the Act or the Rules and regulations made there under or to

the allottee as per the agreement for sale executed inter se.
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D, GURUGRAM

Project and unit related details

Complaint no. 556 of 2024

2. The particulars of the project, the details of sale consideration, the amount
paid by the complainant(s), date of proposed handing over the possession,

delay period, if any, have been detailed in the following tabular form:

S. | Particulars ‘Detaﬂs
N.
1. | Name of the project “Expressway Towers”, Sector 109,
7 , Gurugram
2. | Nature of the project Affordable Hausmg
3. |DTCP license no. and &oﬂZﬂlGdated 16.06.2016
|| validity status £3 ﬁ,:‘*
4. |RERA Registered/ nof}3C 2017 dated 13.10.2017 valid upto
registered S 021
5. | Allotment Letter _ 1 21.09.2017
“ 0 Hpage plaint)
6. | Unitno. 502, Tower 3, 25" Floor
| Page 42 of complaint)
7. | Unitareaa uring | 64580 ft. ( area), 99 sq.ft balcony
) “Hagall b ] <
Ay dage 42 of aint)
8. |Date of exeet 17.062017 =~/
Apartment . ° (page mplaint)
Agreement Qe NS A
9. | Possession clause"in} 1 (iv)_~
Affordable ousi 1 such projects shall be required to be
Policy Ii h ne:essari!y completed within 4 years
‘| from the date of approval of building
plans or grant of environmental
|| clearance, whichever is later. This date
shall be referred to as the "date of
commencement of project” for the
7 purpose of the policy.
10. | Date of environmental | 30.11.2017
clearance (as per information obtained from the
i planning branch)
11. | Date of approval of|26.09.2016
building plans (As per project details)
12. | Due date of possession | 30.05.2022
(Calculated as 4 years from the date of
grant of environmental clearance i.e,
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Complaint no. 556 of 2024

30.11.2017 as per policy of 2013 + 6
months as per HARERA notification no.
9/3-2020 dated 26.05.2020 for the
projects having completion date on or
after 25.03.2020)

13. | Total sale consideration

Rs. 26,29,500/-
(As per BBA on page 45 of complaint)

/Completion certificate

' 15. | Amount paid by the|Rs.19,10,340/-
complainant (As per page ledger account at page 30 of
complaint)
16. | Occupation certificate

Not obtained

17. | Offer of possession

Facts of the cumplaint

mention here that the ﬁ

into the force o

allotment letter
was executed betw

with the Authority, ~but taeggreementthat has been executed is not
as per the presmﬁe&ftirﬁﬁrpmﬁded under the RERA Act,2016
and HARERA Rules,2017.
That as per possession clause in affordable housing policy 1 (iv) all
such projects shall be required to be necessarily completed within
4 years from the date of approval of building plans or grant of
environmental clearance, whichever is later. This date shall be
referred to as the "date of commencement of project” for the
purpose of the policy.
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GURUGRAM Complaint no. 556: of 2024 7

That as per the demands raised by the respondent, based on the
payment plan, the complainant to buy the captioned unit already
paid a total sum of Rs.19,10,340/- towards the said unit against the
total sale consideration of Rs.26,29,500/-.

That the payment plan was designed in such a way to extract
maximum payment from the buyers viz a viz or done/completed.
The complainant contacted the respondent on several occasions
and the respondents was never able to give any satisfactory
response to the compl eg:

construction and was ne :-;1;‘:_ '

arding the status of the
te about the delivery of the

as well as raisi %‘] w}\

and why cnnnxﬁj

avail. K‘Tw

That the rESPﬂ“dent &:; P] , /

has cheated her ity

to complete the constructi ject site within stipulated

period. The res f" her malafidely failed to implement
the BBA execu ‘ , the complainant

being aggnweib”&\ }ffér‘dﬂﬁ n;iicq ﬂdﬁ;ﬁmdulent activities,

deficiency and failure in service of the respondents is filing the
present complaint.

That the complainant is entitled to get delay possession charges
with interest at the prescribed rate from date of
application/payment to till the realization of money under Section
18 & 19(4) of Act. The complainant is also entitled for any other
relief which she is found entitled by this Authority.
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GU RUGRAM Complaint no. 556 of 2024

That the complainant after losing all the hope from the respondent
company, having her dreams shattered of owning an unit & having
basic necessary facilities in the vicinity of project and also losing
considerable amount, is constrained to approach this Authority for
redressal of her grievance.

Relief sought by the complainant:

The complainant has sought following relief(s):

Direct the respondent to pay delay possession charges, to handover
possession and to Execgte anmeyame deed in favour of the

I
;

complainant. o :)i"*'r*” 2
Direct the respondent to' ,@*)rce the complainants to sign any
indemnity cum 1.:11’;.'.ert.aklrmF a.s a premndltmn for signing the

cunveyance deed. N> b
rovide eﬂ@xuut plan of the unit.
t to not to charge ‘maintenance charges for

mp 1ths or- ‘actual possession of the
unit. ‘: | | | Y s J
Direct the resp@ﬁei‘q_njgn, tochargeanything irrelevant which has not
been agreed be E s partie VA7)
Onthedatenfhamng, horityexplained to the respondent/ promoter
g = =
about the contravennnns as ﬂﬂegoﬂatu’h’ave been committed in relation to
N W il s
section 11(4) (a) nM act to plea Mltjmrnﬁttp plead guilty.
Reply by the respnnslent. I

The respondent wﬂejﬁmﬂﬁmﬂmlm has contested the complaint
on the following grounds:
That this Authority lacks jurisdiction to adjudicate upon the present
complaint as vide clause 16.2 of the builder buyer agreement, both the
parties have unequivocally agreed to resolve any disputes through
arbitration.
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iv.

{ Complaint no. 556 of 2024
= GURUGRAM

That the complainant has failed to pay the required installment on time

despite several attempts through telephonic calls, emails and various
letters.

That the final EC is CTE/CTO which has been received by the respondent
in February 2018 and the covid and NGT stay relaxation and other
unforeseen conditions that comes under force majeure clause in the

agreement. Hence the start date of project is Feb 2018 and rest details are

as follows:

Covid and NGT Restrictictions
Project completion Date i Feb-22
Covid lock down waiver A 18 months

NGT stay (3 munths pprox.for every .
year)i.e. 6*3 N 7 FEUN ~.{. 18 months
Total Time exten e ext %

Accounts freez d@:ﬁic’.ens& 3 sge
further time to' m&ﬂ'ﬂtﬂi t
unfreezing of the qt:c

% rﬂ:s i” ;

Y44/ Nov-23

Nov-25

As per the tahe gwfn ‘ab ‘ve " fina for the completion of
construction is \EEE 25 ﬁi[,sﬂelﬂe‘: { are unfreezed by the
competent authority on the date of filing this reply. From Feb 2023, the
license has been suspended and accounts have been freezed by the DTCP
Chandigarh and HRERA Gurugram.

That owing to the complainant’s consistent failure to meet their financial

oy -

commitment, the unit of the complainant is cancelled as per the norms
and conditions laid down in affordable group housing policy 2013 and
agreement to sale.
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GURUGRAM Complaint no. 556 of 2024

Cupies of all the relevant documents have been filed and placed on the

record. Their authenticity is not in dispute. Hence, the complaint can be
decided on the basis of these undisputed documents and submission made
by the parties.

Jurisdiction of the authority

The authority observes that it has territorial as well as subject matter
jurisdiction to adjudicate the present complaint for the reasons given below.
E.1 Territorial jurisdiction

As per notification no. 1 HZ[Eﬂ’!?hLTQF dated 14.12.2017 issued by Town
ot, the jurisdiction of Real Estate
“be.entire Gurugram District for all

and Country Planning De

i; _‘h ﬂ;r y

Regulatory Authority, Gu,wgfam é‘h

W

Irugra) «In the present case, the project
ing-area of Gurugram District.
e territo urisdiction to deal with

i Fa “j .:‘
L A

2016 ﬁ at the promoter shall be

responsible to the allotte h%iipeFEMnt for sale. Section 11(4)(a) is

reproduced as her@nger; A DT
Section IL-I 1.0 | h X

i
=

!L 4

(4,] The z

(a) m all abr(gaﬁans. rvispanmmes and
functions under the pmm‘smns of this Act or the rules and
regulations made thereunder or to the allottees as per the
agreement for sale, or to the association of allottees, as the
case may be, till the conveyance of all the apartments, plots
or buildings, as the case may be, to the allottees, or the
common areas to the association of allottees or the
competent authority, as the case may be;

Section 34-Functions of the Authority:

34(f) of the Act provides to ensure compliance of the
obligations cast upon the promoters, the allottees and the
real estate agents under this Act and the rules and
regulations made thereunder.

Page 7 of 17



i1,

12.

HARERA Ml |
GURUGRAM Complaint no. 556 of 2024

So, in view of the provisions of the Act quoted above, the authm‘ity has

complete jurisdiction to decide the complaint regarding non-compliance of
obligations by the promoter.

Findings on the objections raised by the respondent:

F.1 Objections regarding force majeure.

The respondent/promoter has raised the contention that the construction
of the project has been delayed due to force majeure circumstances such as
ban on construction due to orders passed by NGT, major spread of Covid-19
_i-'_fp-h;ense by the DTCP, Chandigarh and
freezing of accounts by HRERAX

across worldwide, suspensmﬁ}

a:{‘ etc. which is heyund the control

respondent in Febrhaj

However, all the plez

of project” for 1 e
environment cle ﬂn' -
project on 30.11. Z‘LJﬁ'ld 2@@9@1%

of possession is being calculated from the date uf environmental clearance,

' 1 ﬁ:lpondent has obtained
in respect of the said

. Therefore, the due date

being later. Further, an extension of 6 months is granted to the respondent
in view of notification no. 9/3-2020 dated 26.05.2020, on account of
outbreak of Covid-19 pandemic. Therefore, the due date of possession was
30.05.2022. As far as other contentions of the respondent w.r.t delay in
construction of the project is concerned, the same are disallowed as firstly
the orders passed by NGT banning construction in the NCR region was for a
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very short period of time and thus, cannot be said to impact the respondent-

builder leading to such a delay in the completion. Secondly, the licence of
the project of the respondent was suspended by DTCP, Haryana vide memo
dated 23.02.2023, due to grave violations made by it in making compliance
of the terms and conditions of the licence and thereafter due to several
continuing violations of the provisions of the Act, 2016 by the respondent,
in view to protect the interest of the allottees, the bank account of the
respondent related to the project was frozen by this Authority vide order
dated 24.02.2023. Thus, the;‘j
leniency on based of afuresald nd it is well settled principle that a

oter/respondent cannot be given any

E Il Objection rega

yreach of agreement for non-

. onSE LY \NO\
The respondent h ‘ sﬂﬂ‘ ted&aﬁthmm}ik@% not maintainable for the
. ana m-ap@ *Iause which refers to the
‘ [ n? :fle parties in the event of
the | ,Hqﬁ“?tﬂat the jurisdiction of the

e ;’ pﬁf an arbitration clause in the

bfunaL Thus, the intention

1s\to be clear. Also, section 88

of this authority, or t.h\e R?al $§mzédpﬂlﬂe Tri
to render such disﬁuﬁsw aon-ar le seén

of the Act says that the provisions of this Act shall be in addition to and not
in derogation of the provisions of any other law for the time being in force.
Further, the authority puts reliance on catena of judgments of the Hon'ble
Supreme Court, particularly in National Seeds Corporation Limited v. M.
Madhusudhan Reddy & Anr. (2012) 2 SCC 506, wherein it has been held
that the remedies provided under the Consumer Protection Act are in

addition to and not in derogation of the other laws in force, consequently the
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D GURU GRAM | Complaint no. 556 of 2024 ,

authority would not be bound to refer parties to arbitration even if the

agreement between the parties had an arbitration clause. Therefore, by
applying same analogy the presence of arbitration clause could not be
construed to take away the jurisdiction of the authority.

Further, in Aftab Singh and ors. v. Emaar MGF Land Ltd and ors.,
Consumer case no. 701 of 2015 decided on 13.07.2017, the National
Consumer Disputes Redressal Commission, New Delhi (NCDRC) has held
that the arbitration clause in agreements between the complainants and
builders could not c1rcumscrib§hthe ju

/l’ H‘%.' ,ﬂ’ .‘{
while considering the issue :‘r,ai-j-jr=,: fainability of a complaint before a

isdiction of a consumer. Further,

h

consumer furumfcnmm!‘;smﬁ i:'n ﬁ’e{a ar existing arbitration clause in
the builder buyer agfe@i : > hon'b Lﬁ@ﬁgme Court in case titled as
M/s Emaar MGF Lﬂlﬁ Ltd. V W §In,gh mmm‘un petidon no. 2629-

| d ?s provided in Article 141
clare &ﬂp‘\e Supreme Court shall be
g the! te ‘ India and accordingly, the
authority is bound by the ‘aforesa M Therefore, in view of the above

judgements and L;Hrfi e proy 3:1 ﬁ the authority is of the
view that compl | ‘ seek a special remedy
available in a beneﬁmglm ﬂq’h as l:hc CiDIIEiMer Pmtectl{m Act and RERA
Act, 2016 instead of going in for an arbitration. Hence, we have no hesitation

of the Constitution &fin

binding on all cou

in holding that this authority has the requisite jurisdiction to entertain the
complaint and that the dispute does not require to be referred to arbitration
necessarily.

Findings on the reliefs sought by the complainant:

G. Direct the respondent to pay delay possession charges, to handover
possession and to execute conveyance deed in favour of the
complainant.
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GU RUGRAM Complaint no. 556 nf 2024

The complainant intends to continue with the project and is seeking delay

possession charges as provided under the proviso to section 18(1) of the
Act. Sec. 18(1) proviso reads as under.

"Section 18: - Return of amount and compensation
18(1). If the promoter fails to complete or is unable to give
possession of an apartment, plot, or building, —

Provided that where an allottee does not intend to withdraw
from the project, he shall be paid, by the promoter, interest
for every month of delay, till the handing over of the
possession, at such rate as may be prescribed.”
Clause 1(iv) of the Affordable Housing Policy, 2013 provides for completion

of all such projects licenced | @Tﬂ the same is reproduced as under
for ready reference: 2

1(iv) s

"All such projects shall'be rec : ily completed within 4 years

from the date of appro! / ‘grant of environmental

ed to as the “date of

_ml! &,per clause 1(iv) of the

Due date of hai j
Affordable Huusiné@l cy, 201 ' eﬁ:rifmat “All such projects shall
be required to be nm&rﬂy foaneq muﬁﬂy 4 years from the date of

approval of building p!ahshﬂr gp%gfw'nenm! clearance, whichever is
later. This date shall be refen'e?'ﬁ'ﬂ‘fﬁ'e “date of commencement of project”
for the purpose of  pdi e m obtained environment
clearance and bm}dmg p}m approval- ig m@eo’: of the said project on
30112017 and 26.09:2016 véspectivély. Thérefore, the due date of

possession is being calculated from the date of environmental clearance,
being later. Further, an extension of 6 months is granted to the respondent
in view of notification no. 9/3-2020 dated 26.05.2020, on account of
outbreak of Covid-19 pandemic. Therefore, the due date of possession
comes out to be 30.05.2022.

Admissibility of delay possession charges at prescribed rate of

interest: Proviso to section 18 provides that where an allottee does not
Page 11 0f 17
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21.

HARERA |
33 GURU GRAM Enmifhil'ft no. 556 uf 2024

intend to withdraw from the project, he shall be paid, by the promoter,

interest for every month of delay, till the handing over of possession, at such
rate as may be prescribed and it has been prescribed under rule 15 of the
rules. Rule 15 has been reproduced as under:

Rule 15. Prescribed rate of interest- [Proviso to section 12,
section 18 and sub-section (4) and subsection (7) of section
19)

(1) For the purpase of proviso to section 12; section 18: and
sub-sections (4) and (7) of section 19, the "interest at the
rate prescribed” shall be the State Bank of India highest
marginal cost of Imding rate +2%.:

Provided thatincase the Smm Bank of India marginal

cost of lending rate(MCLR) is vﬁtr‘rr use, it shall be replaced
by such benchmark lending rates which the State Bank of
India may fix fron 4 ri" ime for lending to the general
public. "

The legislature in its W@“’i rﬂ ﬂ;e mbn,[dmate legislation under the
d _,E#iqed the prescribed rate of
" @"legislature is reasonable

is 9.10%. Accordingly, the 'p’ e “ ate of mterest will be marginal cost
of lending rate +2H yfgn ‘ " Eé /3

The definition of term 'in.tn.m«i;t asdaﬁned, under: section 2(za) of the Act
provides that the rate.of interest chargeable from the allottee by the
promoter, in case of default, shall be equal to the rate of interest which the
promoter shall be liable to pay the allottee, in case of default. The relevant

section is reproduced below:

“(za) "interest" means the rates of interest payable by the promater or

the allottee, as the case may be.

Explanation. —For the purpose of this clause—

(i) the rate of interest chargeable from the allottee by the promoter,
in case of default, shall be equal to the rate of interest which the
promoter shall be liable to pay the allottee, in case of default;
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23.

HARERA
2 U RUGRAM Complaint no. 556 of 2024

(i) theinterest pavable by the promoter to the allottee shall be from
the date the promater received the amount or any part thereof
till the date the amount or part thereof and interest thereon is
refunded, and the interest payable by the allottee to the
promoter shall be from the date the allottee defaults in payment
to the promoter till the date it is paid;”

Therefore, interest on the delay payments from the complainant shall be

charged at the prescribed rate i.e, 11.10% by the respondent/promoter
which is the same as is being granted to the complainant in case of delay
possession charges.

On consideration of the ds:)cuments available on record and submissions

contravention of the § -;»;*:;‘E_Q.‘-'.:.

243
possession by the due d E; pt&g&qag!m:lt_ By virtue of clause 1(iv) of

.‘ r ‘t%ﬂent}pmmnter shall be
te the tructi : of the project within 4

of lof is'or grant of environmental
clearance, whichexgkxsﬂm I herefore, in vtgw,ofthe findings given above,
the due date of hanﬁhu mEr of pﬁssﬁmﬂj my‘m 05.2022. However, the
respondent has ,TL' 1' ‘- ssession of the subject apartment to
the complainant till the datt.“ of jet. Accordingly, it is the failure of the

respondent/ pmmﬁ lﬁﬂ esponsibilities as per the
agreement to hand over me passess on within the stipulated period. The
respondent vide igw? x%:ﬁ;éil z{llﬁ;mdyﬂas contended that the
complainant has not paid the outstanding installments with interest. For

that reason, the respondent has cancelled her unit and allotted to some
other buyer. However, as per record, the complainant is not at default and
has paid a considerable amount of money towards the sale consideration of
the unit. Further, there is no document available on record to substantiate
the claim of the respondent. Accordingly, the claim of the respondent is
rejected being devoid of merits. Moreover, the authority observes that there
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45,
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is no document on record from which it can be ascertained as to whether

the respondent has applied for occupation certificate or what is the status
of construction of the project. Hence, this project is to be treated as on-going
project and the provisions of the Act shall be applicable equally to the
builder as well as allottees.

Accordingly, the non-compliance of the mandate contained in section
11(4)(a) read with proviso to section 18(1) of the Act on the part of the
respondent is established. As such, the allottee shall be paid, by the
promoter, interest for every mgl;t&af gl@lay from due date of possession i.e.,
30.05.2022 till valid offer of sion plus 2 months after obtaining
occupation certificate from t‘hecgpmeteﬂtauthonty or actual handing over
of possession which '
read with Rule 15 £\
Further, as per Se

- ’ﬂuwever there is nothing on the

conveyance deed of the un

record to show thafithe respondent @é lied for occupation certificate or
what is the status of ﬂie dev ﬂfn@mﬁ” tﬁb“ab@'va-mentiuned project. In

view of the above, Qéy@ﬁn:qﬁ#@ﬁs@h&ﬁ#ﬁ@@adw&r possession of the

flat/unit and execute conveyance deed in favour of the complainant in terms

of Section 17(1) of the Act of 2016 on payment of stamp duty and
registration charges as applicable, within three months after obtaining
occupation certificate from the competent authority.

G.II Direct the respondent to to not to force the complainant to sign any
indemnity cum undertaking as a precondition for signing the
conveyance deed.
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26. The Authority observes the said issue has already been decided by this

27.

28.

29.

Authority in complaint bearing no. 4031 of 2019 titled as Varun Gupta V.
Emaar MGF Land Ltd. wherein it is held that the respondent shall not place
any condition or ask the complainants to sign an indemnity of any nature
whatsoever, which is prejudicial to their rights. Ordered accordingly.

G.III Direct the respondent to provide the exact layout plan of the unit.
As per Section 19(1) of the Act, the allottee is entitled to obtain information

relating to sanctioned plans, layout plan along with specifications, approved
by the competent authority arp,d ﬁquh pther information as provided in this

the héreunder or the agreement for sale
iew of the same, the respondent-

promoter is directed tpvﬁm ide Lagbut plan of the unit in questmn

to the cnmplamantﬁﬁﬂmﬁa@ whbihadi

order.

G. IVDirect the @dents to not to ch: 1# monthly maintenance charges
for a period o 1} months f?‘englflng actual possession of

the unit. \C LI I
The issue of mainter?o@gf!#{ ; )
DTCP, Haryana vide 31 01.2024 wherein it has
categorically clariﬁe the to be provided by the
colonizer/develop % %Cﬁ&ﬁ Cnlumes and services for
which mamtenanwdmrgm gan ‘be. chargm from the allottees as per
consumption.  According, = the pmmoter can only charge

maintenance/use/utility charges from the complainant-allottee as per
consumption as prescribed in Category-1l of the office order dated
31.01.2024.

Directions of the authority

Hence, the authority hereby passes this order and issue the following

directions under section 37 of the Act to ensure compliance of obligations
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cast upon the promoter as per the function entrusted to the authority under
section 34(f):

.
L

ii.

iii.

iv.

The respondent/promoter is directed to pay interest to the
complainant against the paid-up amount at the prescribed rate of
11.10% p.a. for every month of delay from the due date of
possession i.e., 30.05.2022 till valid offer of possession plus 2
months after obtaining occupation certificate from the competent
authority or actual handing over of possession, whichever is earlier,
as per Section 18(1) of Ite ﬁt:t #2016 read with Rule 15 of the
Rules, 2017. IR

‘ f‘ lﬁ supply a copy of the
updated statement uf‘mmm ad]usting delay possession

chargeswlthiﬁ id of 30:days to the cor
The complai # fed to pay ou !
adjustment u(dehkpn{ﬁ@& -harges withi

from the date of receipt of updated statement of account.

The respondent/promoter shall handover possession of the
flat/unit and execute conveyance deed in favour of the complainant
in terms of Section 17(1) of the Act of 2016 on payment of stamp
duty and registration charges as applicable, within three months
after obtaining occupation certificate from the competent
authority.
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vi.  The rate of interest chargeable from the allottee by the promoter, in
case of default shall be charged at the prescribed rate i.e,, 11.10%
by the respondent/promoter which is the same rate of interest
which the promoter shall be liable to pay the allottee, in case of
default i.e., the delayed possession charges as per Section 2(za) of
the Act.

vii.  The respondent/promoter is further directed not to place any

condition or ask the complainant to sign an indemnity of any nature

whatsoever, which is pr:; udic Ncrher rights as has been decided

viil.

uyer’'s agreement or
, 2013,

complainant Whigh i€ nof {E
provided under the Afford:

30. The complaints stﬁpdfﬂispljsﬁq of..
31. Files be consigned to registry.

(Ashok
Member
Haryana Real Estate Regulatory Authority, Gurugram

Dated: 23.04.2025
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