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IN THE HIGH COURT OF KERALA AT ERNAKULAM
PRESENT

THE HONOURABLE MR. JUSTICE P.B.SURESH KUMAR

&

THE HONOURABLE MR.JUSTICE JOBIN SEBASTIAN

WEDNESDAY, THE 18TH DAY OF DECEMBER 2024 / 27TH

AGRAHAYANA, 1946
WP(CRL.) NO. 1189 OF 2024

PETITIONER:

ALEEMA A, AGED 52 YEARS

P.M. MUHAMMED KUNHI.,

RESIDING AT SAFRINA MANZIIL, KURUNTHUR,
PADANNAKAD P.O., HOSDURG VILLAGE,
KASARAGOD DISTRICT, PIN - 671531

BY ADVS.

T .MADHU
C.R.SARADAMANTI
RENJISH S. MENON
AISWARYA JAYAPAL
ALEENA JOSE
KARTHIK KRISHNA M.

RESPONDENTS :

1

STATE OF KERALA

REPRESENTED BY ITS SECRETARY TO GOVERNMENT,
HOME DEPARTMENT, GOVERNMENT SECRETARIAT,
THIRUVANANTHAPURAM, PIN - 695001

THE DISTRICT MAGISTRATE/DISTRICT COLLECTOR
KASARAGOD, CIVIL STATION, VIDYANAGAR P.O.,
KASARAGOD DISTRICT, PIN - 671123

THE DISTRICT POLICE CHIEF
KASARAGOD, OFFICE OF THE DISTRICT POLICE CHIEF,



W.P.(Crl.) No0.1189 of 2024 2024 :KER: 95760

KASARAGOD, PIN - 671121

BY GOVERNMENT PLEADER SRI.K.A.ANAS

THIS WRIT PETITION (CRIMINAL) HAVING BEEN FINALLY
HEARD ON 12.12.2024, THE COURT ON 18.12.2024 DELIVERED
THE FOLLOWING:
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C.R.

P.B.SURESH KUMAR & JOBIN SEBASTIAN, JJ.

Dated this the 18" day of December, 2024

JUDGMENT

P.B.Suresh Kumar, ).

This writ petition(Crl) is instituted seeking a writ of
habeas corpus directing the respondents to produce the son of
the petitioner, Abdul Safwan, who is detained in terms of
Ext.P1 order issued under Section 3(1) of the Kerala Anti-Social
Activities (Prevention) Act, 2007 (the Act) and to set him at
liberty. The petitioner seeks the relief aforesaid on the premise
that the detention of the son of the petitioner is otherwise than
in accordance with the Act.

2. Ext.P1 order proceeds on the premise that the
son of the petitioner is a “drug-offender” as defined under
Section 2(i) of the Act and since he is a drug-offender, he is a

“goonda” in terms of Section 2(j) of the Act also and inasmuch
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as the son of the petitioner is found to have committed the
requisite number of acts within the meaning of the term
“goonda”, he is liable to be regarded as a “known goonda” as
defined under Section 2(o) of the Act and that he needs to be
detained under the Act to prevent him from committing anti-
social activities.

3. The prejudicial activities attributed to the son
of the petitioner are his involvement in seven cases registered
under the Narcotic Drugs and Psychotropic Substances Act,
1985 (NDPS Act). The following are the cases:

I. Crime No.187 of 2022 of Hosdurg Police Station
registered on 28.01.2022 for the offence punishable under
Section 27(b) of the NDPS Act.

ii. Crime No.667 of 2022 of Hosdurg Police Station
registered on 26.05.2022 for the offence punishable under
Section 27(b) of the NDPS Act.

iii. Crime No0.987 of 2022 of Hosdurg Police Station
registered on 04.08.2022 for the offence punishable under
Section 22(b) of the NDPS Act.

iv. Crime No0.1292 of 2022 of Hosdurg Police Station
registered on 08.10.2022 for the offence punishable under
Section 27(b) of the NDPS Act.

V. Crime No.212 of 2023 of Neeleswaram Police
Station registered on 19.03.2023 for the offence punishable
under Section 22(b) of the NDPS Act.
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Vi. Crime No0.1082 of 2023 of Hosdurg Police Station
registered on 18.07.2023 for the offence punishable under
Section 27(b) of the NDPS Act.

vii. Crime No.446 of 2024 of Hosdurg Police Station
registered on 18.05.2024 for the offence punishable under
Section 22(b) of the NDPS Act.

It is seen that four among the cases registered against the son
of the petitioner are cases registered with the allegation that
the son of the petitioner has consumed ganja under Section
27(b) of the NDPS Act and the remaining are cases registered
with the allegation that the son of the petitioner possessed for
sale methylenedioxy phenethylamine (MDMA) under Section
22(b) of the NDPS Act. The quantities of the contraband
involved in the three cases registered under Section 22(b) of
the NDPS Act are less than the commercial quantity, but
greater than the small quantity in terms of the provisions of
the NDPS Act. Out of the three cases registered under Section
22(b) of the NDPS Act, final reports have already been filed in
two cases.

4. According to the learned counsel, consumption
of ganja and mere possession of MDMA cannot be regarded as
acts which would fall within the scope of the definition of

“drug-offender”, and if the son of the petitioner, against whom
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the allegations are only that he consumed ganja and
possessed MDMA, cannot be regarded as a “drug-offender”, he
cannot be regarded as a “goonda” also and if that be so, he
cannot be detained under the Act styling him as a “known
goonda”. The learned counsel has relied on the decision of the
Full Bench of this Court in Suhana v. State of Kerala, 2024
(7) KHC 212(FB), in support of this argument. It was also
contended by the learned counsel that even if the son of the
petitioner satisfies the definition of “drug-offender”, he will not
automatically become a “goonda” as defined under the Act for,
in order to satisfy the definition of “goonda”, there should be
materials to indicate that he has indulged in any activity which
is harmful for the maintenance of the public order directly or
indirectly. According to the learned counsel, the activity in
which the son of the petitioner is allegedly indulged in, cannot
be regarded as an activity which is harmful for the
maintenance of the public order. In other words, according to
the learned counsel, the mere consumption and possession of
Narcotic drugs cannot be regarded an activity which is harmful

for the maintenance of the public order. The learned counsel
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has relied on the decision of the Apex Court in Ameena
Begum v. State of Telangana, 2023 KHC OnLine 6816, in
support of this argument. It was also contended by the learned
counsel that the subjective satisfaction of the authorised
officer should not rest on the mere fact of registration of the
required number of cases and that the authorised officer must
be satisfied that the person concerned cannot be prevented
from indulging in any anti-social activities except by detaining
him under the Act. According to the learned counsel, no such
satisfaction has been arrived at by the detaining authority
while authorising detention of the son of the petitioner.
According to the learned counsel, the detention of the son of
the petitioner is liable to be interfered with on that ground also.

5. True, it was held by this Court in Suhana
(supra) that exclusion of the expression “possession” in the
definition of “drug-offender” in Section 2(i) of the Act implies
that a mere possession of a contraband will not bring a person
within the definition of “drug-offender” unless it s
accompanied by evidence of a commercial activity in a drug in

contravention of the NDPS Act or any other law for the time



W.P.(Crl.) No0.1189 of 2024 2024 :KER: 95760

being in force. In the light of the said decision, no doubt, four
among the seven cases registered against the son of the
petitioner under Section 27(b) of the NDPS Act alleging that he
has consumed ganja, cannot be taken into account for deciding
the question whether the son of the petitioner is a “drug-
offender”. But, we do not find any impediment in taking into
account the remaining three cases namely, cases registered
under Section 22(b) of the NDPS Act for deciding the question
whether the son of the petitioner is a “drug-offender”, for, the
allegation against the son of the petitioner in one case is that
he was found to have been carrying 01.720 gm of MDMA for
sale in a public road and in the other case is that he was found
to have been carrying 01.710 gm of MDMA for consumption
and sale in a public road. The said allegations, according to us,
would certainly denote commercial activities in drugs in
contravention of the NDPS Act, especially since the contraband
carried was not a small quantity. The sustainability or
otherwise of the allegation is one to be considered at the time
of trial and not at the stage of the proceedings under the Act.

Needless to say, the contention of the petitioner that his son
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does not satisfy the definition of "drug-offender"” is only to be
rejected and we do so.
6. Section 2(j) of the Act defines "goonda" as

follows:

“‘goonda' means a person who indulges in any anti-social
activity or promotes or abets any illegal activity which are
harmful for the maintenance of the public order directly or
indirectly and includes a bootlegger, a counterfeiter, a

depredator of environment, a digital data and copy right
pirate, a drug offender, a hawala racketeer, an hired ruffian,

rowdy, an immoral traffic offender, a loan shark, a money
chain offender or a property grabber;”
(Underline supplied)

No doubt, "goonda" is a person who indulges in any anti-social
activity or promotes or abets any illegal activity which are
harmful for the maintenance of the public order directly or
indirectly. But in terms of the definition of “goonda”, a "drug
offender" is also included in the definition of “goonda”. In other
words, if a person satisfies the definition of “drug offender”, he
would automatically become a *“goonda”. As noted, the
argument of the learned counsel for the petitioner is that in
order to hold a “drug offender” as a “goonda”, there should be
materials to indicate that he has indulged in any activity which

is harmful for the maintenance of the public order. This
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argument is advanced placing reliance on the part of the
definition of “goonda” namely “a person who indulges in any
anti-social activity or promotes or abets any illegal activity
which are harmful for the maintenance of the public order
directly or indirectly”. There is absolutely no basis for this
argument. In the light of the definition of “goonda”, according
to us, the part of the definition dealing with the requirement
that “goonda” shall be a person who promotes or abets any
illegal activity which are harmful for the maintenance of the
public order does not apply to “drug offender” for, the
expression “which are harmful for the maintenance of the
public order” occurring in the definition of “goonda” of the Act
is applicable only to the expression “promotes or abets any
illegal activity” and not to the expression “any anti-social
activity” which takes within its scope, the activities of the
“drug offender” also as defined under the Act. The word “or”
occurring in between the expression “anti-social activity” and
the expression “promotes or abets any illegal activity” would
make it clear that the qualification, namely, “harmful for the

maintenance of public order” would apply to only the last
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expression, namely, “promotes or abets any illegal activity”
and not to the expression “anti-social activity”, which is
distinct and separate.

7. No doubt, the subjective satisfaction of the
authorised officer as to the desirability to invoke the provisions
of the Act to detain a person should not rest on the mere fact
of registration of the required number of cases and that the
authorised officer is obliged to satisfy that the person
concerned cannot be prevented from indulging in any anti-
social activity except by detaining him under the Act.
Paragraphs IX and X of the order of detention read thus:

“IX. gedcd a0eoBiAeMOI®  AlaEERSESQL  @RIENITW
COALBEOSQp aldleuEoM@I@d o eamdaxiH] HQEEEREI®d @R lavToRE:06NE
@u%%ﬂ.}g’lg@@mmﬁ gy QUBODOSIMOONTS.  GATD MVAOIRYOIITI,  SIEM
£6XMIEKI00EOIM @RTRNK3l 5008 Slaod Cleng SO BQBOEERIBE afFlenls
6a0@EM (MUROUIM EbAMNPETERILOM EOSWTTE. AsIETY) @RITTHIABS MSaSled
Qeb  Slooem T@E@mMalew@mIsEOIn(Ms  SHQQHOWERSIOd Ml
allavi@lajesod mouleasaiegme @ex® GrUNEINBOIMEERUE QI agroldexed

OO QIE:Qp 6aKISENE.

X. comd BxB8l D000 BB afBenlSe: Al HaoBAKRMOYSS
aldlanaimoeia  acomdexeacqm  dloacioey  @BoMERSIed  afdealgmoy
OSCOENEDo @D Qe TOS e NIETINe  NYEBH £O00 AKTEOTBIEDo
2MEEESES ©6MEEI®  Halloxotimy Eaxsn S0 PMOCEETEDo @RORONYRIGT .
caM3BHA6W @SBRI QRO akbth GAGE 0O ATIWIRBS BTN
camdaedd aldiap afflea5Nn8 EDSQENETR: @RS RINIIGE @B
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BOROREBIIB0 afYB6)SIMO) GSQEMERAT 96FUREOSE:S 2007 GExes0 @Al
EM0aH@ @RRAIGINS ((@JaBaud) @Ry emMuBHM (3) (kB8O MSEXTD OO
ajoengalesnsraoy @RIk @RNUYUAIEENND agyilesy
EENORLEEISEEEROEM ..

The recitals contained in the extracted paragraphs, according

to us, would satisfy the requirement of law as regards the
subjective satisfaction of the authorised officer.
The writ petition(Crl), in the circumstances, is

devoid of merits and the same is, accordingly, dismissed.

Sd/-
P.B.SURESH KUMAR, JUDGE.

Sd/-

JOBIN SEBASTIAN, JUDGE.
ds 12.12.2024
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APPENDIX OF WP(CRL.) 1189/2024

PETITIONER EXHIBITS

Exhibit P1 THE TRUE COPY OF THE ORDER BEARING
NO.DCKSGD/5083/2024/D1 (1) DATED
3/7/2024 PASSED BY THE SECOND
RESPONDENT

Exhibit P2 THE TRUE COPY OF THE GOVERNMENT ORDER
BEARING NO. GO (RT) NO.2808/2024/HOME
DATED 26/9/2024 PASSED BY THE FIRST
RESPONDENT



