IN THE HIGH COURT OF KERALA AT ERNAKULAM

PRESENT

THE HONOURABLE MR.JUSTICE N.NAGARESH

MONDAY, THE 2NP DAY OF DECEMBER 2024 / 11TH AGRAHAYANA, 1946
WP(C) NO. 21299 OF 2023
PETITIONER:
SREE NARAYANA GURU MEMORIAL EDUCATIONAL & CULTURAL
TRUST,
THIRUMALABHAGAM P.O, THURAVOOR,
ALAPPUZHA-688 540
REPRESENTED BY ITS DIRECTOR (ADMINISTRATION),
MAJOR PRABHAKARAN K (RTD), AGED 66 YEARS,
S/0 T.KUNHAMBU,
RESIDING AT KIZHAKEPATT HOUSE,
THRICHAMBARAM, THALIPARAMBA
BY ADVS.
SRI.P.RAMAKRISHNAN
SMT . PREETHI RAMAKRISHNAN (P-212)
SRI.C.ANIL KUMAR
SMT .ASHA K.SHENOY
SRI.PRATAP ABRAHAM VARGHESE
SRI.GOKUL KRISHNA
RESPONDENTS :

THE ASSISTANT PROVIDENT FUND COMMISSIONER,
EMPLOYEES PROVIDENT FUND ORGANIZATION,
REGIONAL OFFICE,

BHAVISHYANIDHI BHAVAN,

KALOOR, KOCHI,

PIN - 682017



W.P.(C) Nos.21299 & 21338 of 2023

2 THE CENTRAL GOVERNMENT INDUSTRIAL TRIBUNAL CUM
LABOUR COURT, ERNAKULAM,
KSHB BUILDING,
PANAMPILLY NAGAR,
KOCHI, PIN - 682036

BY ADVS.
SRI.R.PREM SANKAR
SRI.SAJEEV KUMAR K.GOPAL,STANDING COUNSEL

THIS WRIT PETITION (CIVIL) HAVING COME UP FOR
ADMISSION ON 12.08.2024, ALONG WITH WP(C).21338/2023 AND
THE COURT ON 02.12.2024 DELIVERED THE FOLLOWING:
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Dated this the 2" day of December, 2024

JUDGMENT

I~ N P P P P P e

Sree Narayana Guru Memorial Educational and
Cultural Trust is the petitioner in these writ petitions. The
petitioner is aggrieved by the proceedings of the Employees

Provident Fund Organisation Authorities.

2. InW.P.(C) No.21299/2023, the petitioner states that
the establishments run by the petitioner except its Engineering
College are covered under the provisions of the Employees
Provident Funds and Miscellaneous Provisions Act, 1952 with
Code No.KR/KC/21344. The Engineering College is covered
under another Code number. Enforcement Officer visited their

establishments during September-October 2011. Reports
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were submitted by the Enforcement Officer alleging that
certain employees eligible to become members of the Fund
during the period from 04/2011 to 08/2011 have not been
brought under coverage. Consequentially, Section 7A
proceedings were initiated. Ext.P1 order was issued
determining %26,59,540/- as the dues payable by the
petitioner. The petitioner filed appeal against Ext.P1 before
the Employees Provident Fund Appellate Tribunal. By Ext.P2
order, the Tribunal directed the respondents to redetermine
the dues to the employees under Section 7C, after verification

of records.

3. Thereafter, the petitioner was issued with Ext.P3
notice fixing an enquiry under Section 7C. As per Ext.P4
order, the 1° respondent determined %19,89,672/- for the
period 8/2005 to 5/2006, 6/2007 to 7/2007, 12/2007 to 3/2008,
9/2009 to 12/2009, 5/2010 to 11/2010 and 5/2011 to 12/2011.
By Ext.P5 order, the 1° respondent determined 324,49,123/-

for the period 6/2006 to 5/2007, 8/2007 to 11/2007, 4/2008 to
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8/2009, 1/2010 to 4/2010 and 12/2010 to 4/2011.

4. Aggrieved by Exts.P4 and PS5, the petitioner filed
Ext.P6 appeal ATA No0.1326(7)/2015 and Ext.P7 Appeal ATA
No0.1329(7)/2015. The appeals were transferred to the Central
Government Industrial Tribunal and were renumbered as
Appeal No0s.391/2019 and 338/2019 respectively. Ext.P6
appeal was dismissed by order dated Ext.P11. The petitioner
was not served with any order in Ext.P7 appeal. However,

the petitioner was served with Ext.P12 demand.

5. On receipt of Ext.P12, the petitioner sought a copy
of the order in Appeal No0.338/2019. The petitioner was
provided with Ext.P14 order in Appeal No0.338/2019 by
Ext.P13 letter dated 26.12.2022. The petitioner came to know
that Ext.P14 order was passed on 12.11.2021 after about
three months of hearing. The petitioner was not notified of the

posting of the said case on the said date.

6. The petitioner states that Exts.P5 and P14 are

illegal. Section 7C of the Act empowers the officer to
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redetermine the amount due from an employer within a period
of five years from the date of communication of the order
passed under Section 7A or Section 7B. The petitioner was
issued an order under Section 7A bringing the establishment
under coverage with effect from 01.08.2005, nearly a decade
prior to the issuance of Ext.P1 order. Ext.P5 order under
Section 7C passed on 28.05.2015 is beyond the five year

period.

7. The 1% respondent relies on a report of the
Enforcement Officer to determine the dues. The report is
dated 28.05.2015. Ext.P5 has been issued on the same date.
A copy of the said report was not made available to the
petitioner. The 1° respondent proceeded as if the petitioner
had admitted the dues. The petitioner had only admitted the
genuineness of the documents produced by the petitioner.
Exts.P5 and P14 are therefore liable to be set aside,

contended the petitioner.
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8. In W.P,(C) No0.21338/2023, the petitioner
challenges Exts.P4 and P14. Ext.P4 is the proceedings of the
Assistant Provident Fund Commissioner under Section 7C.
By Ext.P4, the respondents have determined %19,89,672/- as
amount due from the petitioner for the period 8/2005 to
5/2006, 6/2007 to 7/2007, 12/2007 to 3/2008, 9/2009 to
12/2009, 5/2010 to 11/2010 and 5/2011 to 12/2011. The
petitioner preferred appeal against Ext.P4. The appeal was
rejected as per Ext.P14 order of the Central Government
Industrial Tribunal-cum-Labour Court holding that though
appellant has disputes regarding impugned orders, the
management has decided to remit the contributions as per the
impugned orders. The petitioner states that Ext.P14 order
was not pronounced in open court. It was not communicated

to the petitioner.

9. The respondents in their counter affidavit stated
that the squad of Enforcement Officers visited the

establishment of the petitioner. Section 7A inquiry was
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initiated. ¥26,59,540/- was assessed as the dues payable by
the petitioner for the period from 8/2005 to 12/2011. In ATA
No.732(7)/2012, the Employees Provident Fund Appellate
Tribunal set aside the impugned order and directed the

respondent to redetermine the dues.

10. Thereupon, a fresh enquiry was initiated under
Section 7A. Section 7C proceedings were also initiated
thereafter. The petitioner did not produce any records during
the enquiry. Dues were computed on the basis of the
available materials in the enquiry. There is no procedural
lapse in issuing Section 7A order. The inspection report
revealed that out of 340 eligible employees, only 27 were seen
enrolled in the PF. The records produced by the Enforcement
Officer corroborated the findings on non-enroliment. The
petitioner agreed with the findings of the Enforcement Officer
during the enquiry. The writ petition is therefore without any

merit and it is liable to be dismissed, urged the respondents.
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11. | have heard the learned counsel for the petitioner
and the learned Standing Counsel representing the

respondents.

12. Sections 7A and 7C proceedings were initiated
against the petitioner on the basis of the visit of the
Enforcement Officer and his report. Though the 1° respondent
allowed participation of five employees of the establishment in
the proceedings, it is clear from the records that relevant
books, materials and information were not available before the

Assessing Authority.

13. Ext.P8 is a list of employees. The list of employees
included 60 names of excluded employees, nine duplication,
five covered persons and 35 who were not identifiable,
contends the petitioner. According to the petitioner, the
persons named in Ext.P8 are persons unknown to the
petitioner. However, these names find a place in Ext.P1 order
passed under Section 7A as well as Ext.P5 issued under

Section 7C.
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14. The petitioner has produced list of names doubled
in Section 7A order as well as Section 7C order. Ext.P8 would
indicate that at least the names of nine employees find place
more than once. Ext.P8 list also contains list of six employees
whose names are to be excluded in Sections 7A and 7C

orders.

15. The petitioner has produced list of employees to be
excluded from Section 7C order for the period from 8/2005 to
12/2011. The names of these employees are to be excluded
as they were drawing more than monthly salary of %6,500/-
during the period in question. These persons were taken into

account while passing Section 7C order also.

16. Page No.72 of the writ petition (Ext.P8) indicates
names of five employees who are enrolled in the Provident
Fund and whose subscriptions were paid. The said five
employees also were taken into account when Ext.P5 order
under Section 7C was passed. Similarly, during 8/2005 —

12/2011, the petitioner had made remittances to the tune of
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%3,43,692/- on various dates as indicated in Ext.P10. These
remittances were also not considered while passing Section

7C order.

17. Ext.R1(c) order sheet contains certain insertions.
The inserted line is “ER has no objection about the .......... SO
he has not produced the records”. The insertion visibly seems
to be subsequently added. In the circumstances, | find that
the contention of the petitioner that they have not conceded
anything before the respondent is probable. The afore
mistakes have vitiated Exts.P4 and P14 orders in W.P.(C)

No0.21338/2023 also.

18. Taking into consideration the factual mistakes that
have crept in the orders in these writ petitions, | am of the firm
view that the matter has to be looked into by the respondents

afresh, after giving opportunity of hearing to the petitioner.

19. Exts.P5 and P14 orders in W.P.(C) No0.21299/2023
and Exts.P4 and P14 orders in W.P.(C) No0.21338/2023 are

therefore set aside. The 1% respondent is directed to
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reconsider the matter and pass orders afresh, after giving
opportunity of hearing to the petitioner. Orders afresh shall be

passed within a period of four months.

The writ petitions are disposed of as above.

Sd/-

N. NAGARESH, JUDGE
aks/26.11.2024
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APPENDIX OF WP(C) 21299/2023

PETITIONER’S EXHIBITS

Exhibit P1 TRUE COPY OF ORDER DATED 26/6/2012
ISSUED BY THE 1ST RESPONDENT

Exhibit P2 TRUE COPY OF ORDER DATED 25/2/2014 1IN
ATA NO.732/2012.

Exhibit P3 TRUE COPY OF NOTICE DATED 20/6/2014
ISSUED BY THE 1ST RESPONDENT

Exhibit P4 TRUE COPY OF ORDER DATED 28/5/2015
DETERMINING DUES OF RS.1989672/- ISSUED
BY THE 1ST RESPONDENT

Exhibit P5 TRUE COPY OF ORDER DATED 28/5/2015
DETERMINING DUES OF RS.24,49,123/-
ISSUED BY THE 1ST RESPONDENT.

Exhibit P6 TRUE COPY OF APPEAL MEMORANDUM IN ATA
1326(7) 2015 FILED BY THE PETITIONER.

Exhibit P7 TRUE COPY OF APPEAL MEMORANDUM IN ATA
1329(7) 2015 FILED BY THE PETITIONER.

Exhibit P8 TRUE COPY OF THE LIST OF EMPLOYEES
INCLUDED 60 NAMES OF EXCLUDED
EMPLOYEES, 9 DUPLICATION, 5 COVERED
PERSON AND 35 WHO WERE NOT
IDENTIFIABLE.

Exhibit P9 TRUE COPY OF THE REMITTANCE DETAILS IN
RELATION TO EXHIBIT P4 ORDER.

Exhibit P10 TRUE COPY OF THE REMITTANCE DETAILS IN
RELATION TO EXHIBIT P5 ORDER.
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Exhibit P11 TRUE COPY OF COMMON ORDER DATED
26/7/2021 PASSED BY THE TRIBUNAL IN
APPEAL NOS.326/2019 AND 391/2019

Exhibit P12 TRUE COPY OF NOTICE DATED 16-11-2022
ISSUED BY THE RECOVERY OFFICER OF THE
1ST RESPONDENT.

Exhibit P13 TRUE COPY OF REPLY DATED 26/12/2022 OF
THE 1ST RESPONDENT.

Exhibit P14 TRUE COPY OF ORDER DATED 12/11/2021
ISSUED BY THE 2ND RESPONDENT IN APPEAL
NO.338/2019.

Exhibit P15 TRUE COPY OF AFFIDAVIT SWORN BY
SRI. SANAKAN, FORMER PRESIDENT OF THE
PETITIONER TRUST.

RESPONDENTS’ EXHIBITS

Exhibit-R1 (a) TRUE COPY OF THE EXTRACT OF THE
INSPECTION FROM SHRAM SUVINDHA PORTAL

Exhibit-R1 (b) TRUE COPY OF THE DUES STATEMENT ALONG
WITH THE FORWARDING LETTER DATED
28-05-2015

Exhibit-R1 (c) TRUE COPY OF THE PROOF OF THE NOTE

SHEET IN THE OFFICE FILE RECORDING THE
STATEMENT OF THE REPRESENTATIVE OF THE
EMPLOYER
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APPENDIX OF WP(C) 21338/2023

PETITIONER’S EXHIBITS

Exhibit

Exhibit

Exhibit

Exhibit

Exhibit

Exhibit

Exhibit

Exhibit

Exhibit

Exhibit

Exhibit

Pl

P2

P3

P4

P5

P6

P7

P8

P9

P10

P11

TRUE COPY OF ORDER DATED 26/6/2012
ISSUED BY THE 1ST RESPONDENT.

TRUE COPY OF ORDER DATED 25/2/2014 1IN
ATA NO.732/2012.

TRUE COPY OF NOTICE DATED 20/6/2014
ISSUED BY THE 1ST RESPONDENT.

TRUE COPY OF ORDER DATED 28/5/2015
DETERMINING DUES OF RS.1989672/- ISSUED
BY THE 1ST RESPONDENT.

TRUE COPY OF ORDER DATED 28/5/2015
DETERMINING DUES OF RS.24,49,123/-
ISSUED BY THE 1ST RESPONDENT.

TRUE COPY OF APPEAL MEMORANDUM IN ATA
1326(7) 2015

TRUE COPY OF APPEAL MEMORANDUM IN ATA
1329(7) 2015

TRUE COPY OF LIST OF EMPLOYEES INCLUDED
60 NAMES OF EXCLUDED EMPLOYEES, 9
DUPLICATION, 5 COVERED PERSON AND 35
WHO WERE NOT IDENTIFIABLE.

TRUE COPY OF THE REMITTANCE DETAILS IN
RELATION TO EXHIBIT P4 ORDER.

TRUE COPY OF REMITTANCE DETAILS 1IN
RELATION TO EXHIBIT P5 ORDER

TRUE COPY OF NOTICE DATED 16/11/2022
ISSUED BY THE RECOVERY OFFICER.
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Exhibit P12 TRUE COPY OF REPLY DATED 26/12/2022 OF
THE 1ST RESPONDENT

Exhibit P13 TRUE COPY OF ORDER DATED 12/11/2021 IN
APPEAL NO.338/2019 OF THE 2ND
RESPONDENT

Exhibit P14 TRUE COPY OF ORDER DATED 26/7/2021 1IN

APPEAL NO.391/2019
RESPONDENTS’ EXHIBITS

EXHIBIT-R1 () TRUE COPY OF THE ORDER DATED 26-08-2015
ISSUED UNDER SECTION 7A FOR THE PERIOD
FROM 08/2005 TO 12/2011 DETERMINING EPF
DUES IN R/O 350 NON-ENROLLED EMPLOYEES
AMOUNTING TO RS. 19,89,672/-,

EXHIBIT-RI1 (B) TRUE COPY OF THE EXTRACT OF THE
INSPECTION FROM THE SHRAM SUVIDHA
PORTAL DATED 08-05-2015

EXHIBIT-R1 (C) TRUE COPY OF THE DUES STATEMENT ALONG
WITH THE FORWARDING LETTER DATED 28-
05-2015



